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1) Co soG

cong phap quoc te

Quyen tuyét doi bat kha xam pham:

a) Tuyén ngon Nhan quyén Quoc te

b)

(Pieu 5): Khéng ai c6 thé bj tra t&n hodc b
doi xtr hay bi bat chiu hinh phat moét cach da |
man, vO nhan dao hay lam ha thap nhan
pham.

Cong udc Quoc té vé Quyén Dan su va
Chinh tri (Piéu 7): Khéng ai cé thé bj tra tan hay bi
dbi xur hoac bi hinh phat da man, vo nhan dao hay lam ha
thdp nh&n phdm. Pac biét 1a, néu khdng cé su ung thuén
tu do cua ducng su, khéng ai cé thé bj dung vao nhirng
cuoc thi nghiém y hoc hay khoa hoc.




1) Co soG
cong phap quoc te

c) Cong udc Chong Tra tan va Cach Pboi xu
hoac Tring phat Da man, Vo Nhan dao hay
lam Ha thap Nhan pham
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT)

0O 33 diéu khoan; c6 higp dinh thu nhiém y va
Committee Against Torture (CAD) dé giam sat

[0 bat dau co6 hiéu luc vao ngay 26.6.1987

0 154 qudc gia thanh vién, 81 ky két (7.11.2013)

O Viét Nam ky két cong udc CAT vao ngay
7.11.2013 va phé chuan ngay 5.2.2015.




2) Pinh nghia

l) Tra tan ©.1«.1 cua “céng udc Chdng Tra tén ..")
TU nglr ‘Tra t&n’ cua Cong udc nay dudc hiéu la tat ca cac
hanh vi c6 y nham dem lai su
dau dén va kho sé nang né vé tinh than va thé xac cho mét ngudi
nham dat dudc nhirng muc dich nhat dinh thi du nhu mot phat biéu
hodc mdt I8i thu tdi cia ngudi nay hodc ciia mot ngudi khac; dé trirng
phat ngudi nay hoac mot nguGi khac vé mot su' viec ma ngudi nay hoac
mot ngudi khac da thuc su hodc bi tinh nghi da c6 lam; dé ham doa
hoac ép budc ngudi nay hoac moét ngudi khac; hay vi mot ly do dua trén
moét hinh thi’c phan biét déi xir nao d6 - khi su’ dau ddn va khd sé dé
dudc thuc hién bdi, do su xui giuc, v@i su dong tinh hay véi su chap
thuan
cua mot nhan vién nha nudc hoac mot ngudi thi hanh céng vu.
TU ngl’ nay khéng bao gdom nhitng dau ddn va khd sé chi gay ra bdi,
thudc vé hoac lién quan dén nhirng hinh phat dugc luat phap cho phép.




2) Pinh nghia

Nhu vay hanh vi tra tdn mot ngudi phai bao gom:
1. G&y ra dau dén hay khé sé ndng né vé tinh thadn va thé xac ;

2. Cé ' tinh gy ra su dau ddén hay khé sd ndng né nay;
(Nan nhan trong hoan canh bi bat luc, khong chéng cu duoc
va hoan toan phé thac s6 ménh cho thu pham *)

3. Nh3m dat dudc nhitng muc dich nhét dinh, t.d. dé Bl s &
|ay thong tin hay IGi thu toi, 1

trirng phat,

Ham doa hoac ép bubdc,

ky thi;

4. Nha nudc co trach nhiém truc tiép hay gian tiép

(*) Pinh nghia dua ra bdi GsTs Manfred Nowak, cuu Bao cao vién vé Tra tdn cua H6i déng Nhan quyén LHQ
trong cudc HGi thao 6.6.2014 tai Ha NGi




2) Pinh nghia -
Vai thi du ve tra tan

0 danh dap nang n€, cho giat dién,
Cchi€éu den sang vao mat,

O lam dung tinh duc hay cudng hiép,
0 kéo dai tinh trang biét giam,

O bat dirng hoac quy lién tuc,

0 chan nudc, lam ngop thd,

[0 chat chan tay, treo lau dai,

[0 khong cho ngu, an va uong,

[0 bj bit mat, bat nghe ti€ng dong I3n




2) Pinh nghia

iI1) Cach doi xu hoac trung phat da man,
vo nhan dao

O Hanh vi gay ra dau dén, khd s nang né (khac hanh vi
tra tan vi thi€u mot hay ca 2 yéu t6: cb6 y va co chu
dich)

O Thi du: nhan vién cong luc

dung bao luc qua dang & ngoai trai giam dé thuc hién bt gil;

dan ap da man mot cudc ndi day chdng chinh quyén;

giai tan tu tap naoi cbng cong;

diéu kién giam gilr vO nhan dao;

vO y géy ra dau dén, khd sd (nhu bd quén tu nhan trong phong biét giam);

dung nhuc hinh;

®  hanh quyét bang phuadng thic v6 nhan dao.

(Theo GsTs Manfred Nowak, cuu Bao cao vién Dac biét vé Tra tdn cua LHQ trong cudc Hoéi thao 6.6.2014 tai Ha Noi)




2) Pinh nghia

iii) Cach ddi xu lam ha thap nhan pham

OO0 Hanh vi tao ndi nan nhan cam tu’dng sd hai, dau ddén,
thua thiét dé ho bi nhuc va dé bé gay sic khang cu vé
thé xac cling nhu ve tinh than cua ho. (theo Toa an Nhan
quyén Au Chau)

O Hanh vi gy ra dau dén, khd s& bang cach lam nhuc
doc dao (Theo GsTs Manfred Nowak, cuu Bdo cdo vién Dac
biét vé Tra tan cua LHQ trong cuoc HOi thao 6.6.2014 tai Ha
NOi)

Thi du: giam trong diéu kién nhuc nh&; trirng phat bang

cach dung nhuc hinh nhe; nhan vién cong luc co thai do

lam nhuc.




3) Nhirng hoan canh ...

cé thé xay ra tra tdn va cac cach
doi xu da man, ha thap nhan
pham:

a) Giam giu

b) BEnh vién tam than
c) Truc xuat

d) Cong an pha nha
e) Doi vai than nhan cua nan nhan




4) Tai sao phai
chong tra tan?

%I Tra tan hay doi xir da man

1)

2)

3)
4)

>)

la hanh vi xuc pham dén nhan
pham;

gay thiét hai vé siic khoé thé chéat
va tinh than;

thudng dé lai hdu qua lau dai;
chua chac mang lai théng tin kha
tin;

thudng xay ra trong cac ché do
doc tai.




5) Bién phap
phong chong tra tan

A) Theo kinh nghiém lam viéc

a)

b)

c)
d)
e)

f)

Gia tang qui dinh va giam sat canh sat/
cong an

Gia tang an toan trong thdi gian giam gilt
Cho ma@ cac vu kién vé quyén cong dan
Truy t6 hinh su nhirng thu pham tra tan

Bao dadm rang nhirng cG quan cao cap lén
an tra tan

Phoi hgp viéc chia xe thong tin




5) Bién phap
phong chong tra tan

B) Theo Cong udc Chong Tra Tan

a) Bon phan ngdn chdn va bao vé cla
nha nudc;

b) Bon phan diéu tra cia nha nudc;

c) Bon phan giai thich va giang day vé
tra tan cua nha nudc;

d) Bon phan phong ngura tra tdn cua
nha nudc;

e) Bon phan hop tac vdi qubc té.




6) Luat chong tra tan

1)
2)
3)
4)
5)
6)

7)
8)

9)

cua LHQ

Universal Declaration of Human Rights (1948) (article 5)
International Covenant on Civil and Political Rights (1966) (article 7)

Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (1975)

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (1984)

Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment (2002)

Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (1982)

Convention on the Rights of the Child (1989) (article 37)

Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), Declaration on the Elimination of Violence Against Women (1993)
(article 3h)

International Convention on the Elimination of All Forms of Racial Discrimination




6) Luat chong tra tan

10)
11)
12)

13)

cua LHQ

Standard Minimum Rules for the Treatment of Prisoners (1955),
Code of Conduct for Law Enforcement Officials (1979),

Declaration on the Protection of All Persons from Enforced Disappearances
(1992)

Rome Statute of the International Criminal Court (1998) (article 7, 8)
“torture is committed as part of a widespread or systematic attack directed
against any civilian population”, it constitutes a "crime against humanity"
(article 7). "Torture or inhuman treatment, including biological
experiments"” (article 8.2.a.ii) constitute "war crimes" (article 8)

International humanitarian law

14)
15)

16)

Geneva Convention relative to the Protection of Civilian Persons in Time of
War (1949) (article 31)

Geneva Convention relative to the Treatment of Prisoners of War (1949)
(article 12, 14, 17, 130)

Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts
(Protocol 1) (1977) (article 75)




7) Cac co quan
chong tra tan cua LHQ

a) Bao cao vién Pbac biét vé Tra tan LHQ
Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment

0 HOi dong Nhan quyén (Human Rights Council) chi
dinh moét chuyén vién doc lap (nhiém ky 3 nam);

00 Gidm sat van dé tra tdn tai moi quéc gia, bat ké

quoc gia do co tham gia cong udc CAT hay khong;

Viét thu can thiép cho cac trudng hop khan cap;

Thuc hién viéng tham diéu tra ¢ cac quoc gia;

GUi bao cao thudng nién dén HDNQ va bHD LHQ.

O O O




7) Cac co quan
chong tra tan cua LHQ

b) Uy ban Chong Tra tan cua cong uaéc

(Committee against Torture, CAT)

OO0 Nhiém vu cua Uy ban (10 chuyén vién doéc lap):
giam sat viéc thi hanh Cong udc Chong Tra tan va
Cach Doi xtr hoac Tring phat Da man, V6 Nhéan
dao hay lam Ha th&p Nhan pham:;

O Nhan bao cao mot nam sau khi gia nhap Cong uGc
va sau dé moéi 4 ndm dé khuyén cao;

O Nhan don khi€u nai ca nhan; Tién hanh diéu tra;
Clru xét khiéu nai cuta mot quodc gia nay doi vOi
mot quoc gia khac.




8) Mau khai
chong tra tan cua LHQ

1. Chi tiét ca nhan cua nan nhan

O HO: v 2]

O O Nam O NI

O Sinh vao: ngay... /thang.../ ndm... (S6 tudi khoang: ............. )

O Nai sinh: quan/huyén ............... , tinh thanh phé: ....occveeen o

O Dia chi hi€N Nay i i i e
Dién thoai ......covvvveneenns 1= 1

O Nghé nghiép: .............. Trinh d0 hoc van: ... i e

2. Chi tiet ca nhan cua ngudi khai

0 1 TP B =

O Lién hé v&8i nan nhan: ....... Pai dién cho td chiic (néu cd): ........

O Dia Chi NN NAY i e aee e




8) Mau khai

chong tra tan cua LHQ

3. Chi tiét lién quan dén vu tra tan

a)

b)

d)

Date and place of arrest and subsequent torture

(Ngay va naoi bi giam gil’ va sau do xay ra viéc bj tra tan)

Identity of force(s) carrying out the initial detention and/or torture
(police, intelligence services, armed forces, parami-litary, prison
officials, other) (Xin cho biét [cac] luc luong nao da thuc hién viéc giam
gitr va/hoac tra tan [canh sat, tinh bao, luc luong vii trang, ban quan su,
nhan vién trai giam, hay ai khac])

Were any person, such as a lawyer, relatives or friends, permitted to see
the victim during detention? If so, how long after the arrest?

(C6 nguoi nao - thi du nhu ludt su, thdn nhan hoac ban be- dudc phép
gap nan nhan trong thoi giam bi giam gitr khong? Néu co thi viéc tham
gap xay ra bao ldu sau khi bi bat?)

Describe the methods of torture used.

(Xin moé ta cac cach thuc tra tdn da duoc dem ra su dung)




8) Mau khai

f)

g)

h)

chong tra tan cua LHQ

What injuries were sustained as a result of the torture?

(Xin cho biét co thuong tat 1du dai nao la hau qua cua hanh vi
tra tan?)

What was believed to be the purpose of the torture?

(Xin cho biét viéc tra tdn d& nham vao muc dich nao?)

Was the victim examined by a doctor at any point during or
after his/her ordeal? If so, when? Was the examination
performed by a prison or government doctor?

(Tt khi bi tra tan nan nhan co duoc bac si kham bénh chua?
Néu co thi vao luc nao? Viéc kham bénh nay duoc thuc hién bdi
mot bac si cua trai tu hay cua chinh quyén?)

Was appropriate treatment received for injuries sustained as a
result of the torture?

(Xin cho biét nhirng thuong tat lau dai do viéc tra tan gay ra co
duogc diéu tri thich hop chua?)




8) Mau khai

1)

chong tra tan cua LHQ

Was the medical examination performed in a manner which
would enable the doctor to detect evidence of injuries
sustained as a result of the torture? Were any medical reports
or certificates issued? If so, what did the reports reveal?
(Cach thic kham bénh cé gitp cho bac si tim ra bang ching
cho thay thuong tat lau dai la hau qua cua viéc tra tan khong?
Bac si co viét bao cao hay gidy chung nhan khong? Néu cd, noi
dung cua nhirng bao cao nay la gi?)

If the victim died in custody, was an autopsy or forensic
examination performed and which were the results?

(Néu nan nhén bi chét trong luc bi giam gill thi viéc mo td thi
hoac kham phap y cé dudc thuc hién chua? V/Jdi két qua nao?)




8) Mau khai
chong tra tan cua LHQ

k) Were any domestic remedies pursued by the victim or his/her
family or representatives (complaints with the forces
responsible, the judiciary, political organs, etc.)? If so, what
was the result?

(Nan nhan, thdn nhan hay ngudi dai dién cua ho da cd doi hoi
phuc héi hoac dén bu thiét hai chua (don khiéu nai gui dén
nhiing vién chuc chiu trach nhiém, co quan tu phap, cac co
quan nha nudc, ...)? Néu co thi da co két qua nao khéng?)




